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Litigation

 MGE UPS Systems v. GE Consumer and 
Industrial Inc.

 U.S. v. ASCAP 

 Google v. Perfect 10

 Viacom v. YouTube 
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MGE UPS Systems v. GE 
Consumer and Industrial Inc.

(5th Cir.)
 Facts:

 MGE: uninterruptable power supply (UPS) device manufacturer

 PMI: GE-owned co subcontracted with MGE to service MGE devices

 PMI obtained software to manage MGE’s power supply w/out MGE’s 
permission and allegedly circumvented MGE’s security features

 Holding:

 July opinion: created circuit split; held DMCA does not create liability for 
users who bypass a technological protection measure preventing a user 
from accessing a work to simply view it or use it within fair use

 September substitute opinion: circuit split gone - court entirely withdrew 
discussion of whether a copyright violation is a prerequisite for a DMCA 
violation
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U.S. v. ASCAP
(2nd Cir.)

 Facts:

 Yahoo! And RealNetworks offered music online via digital 
download; both companies had ASCAP “blanket licenses”

 ASCAP sued arguing companies owed additional license 
fees because digital downloads also a “public 
performance”

 Holding:

 A download distinguishable from an online stream and is 
not a “public performance” under U.S. copyright law
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Perfect 10 v. Google
(C.D. Cal.)

 Facts: 
 2004: adult entertainment co/frequent litigator sued Google alleged 

direct and secondary copyright infringement because Google 
linked to websites hosting Perfect 10’s copyrighted photos

 2007: 9th Circuit reversed preliminary injunction in favor of 
Perfect 10 on direct infringement claims; case sent back to district 
court for secondary infringement claims

 Holding:
 Summary judgment for Google on most claims: Perfect 10 failed to 

provide Google with sufficient DMCA notice and takedown letters.

 DMCA notices must identify with specificity infringed works and 
location of the infringing work
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Viacom v. YouTube Update

 Viacom filed a notice of appeal with the Second 
Circuit

 Reports: Viacom hired former U.S. Solicitor General 
Ted Olson to assist with appeal

 Appellate brief expected to be filed in December



Administrative Action

• DMCA Section 1201 Triennial Rulemaking

• Commerce Department Seeks Comment on 
Protecting Copyrighted Works on the 
Internet
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Legislative Developments

• S. 3804: the “Combating Online 
Infringement and Counterfeits Act”

• Twenty-First Century Communications 
and Video Accessibility Act
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International
ACTA Update 

“Three Strikes” Laws Update

• Irish ISP Case

• NSA “Yells” at French Gov’t Re: 
HADOPI?
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From Today’s Headlines
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International

E.U. Parliament approves “Gallo report”

Mixed results for Google in European 
YouTube cases

European Court of Justice Spanish 
Levy Case
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International
•Korea:


